Legal Tools for Addressing Harmful Algal Blooms
According to Ohio EPA’s 2018 Nutrient Mass Balance Study, phosphorus loads from non-point sources (NPS) are the driving
force behind western Lake Erie’s harmful algal blooms. Recent studies have indicated that non-point sources are 88% of phosphorus load in the Maumee River, 89% in the Portage River, and 93% in the Sandusky River. Most of these NPS phosphorus
inputs are agricultural in nature. While the Agenda for Lake Erie touches on the broad issues of water quality – from public
drinking water to riparian setbacks – this section focuses on the legal and regulatory tools that are available to address the issue
of harmful algal blooms, more specifically NPS, phosphorus, and agricultural pollution. Much of this short summary was taken
from the report prepared by Jack Tuholske and Ken Kilbert and commissioned by the Lucas County Board of Commissioners.

The Clean Water Act

In 1972, Congress passed the Clean Water Act (CWA) with the goal to “restore and maintain the chemical, physical, and
biological integrity of the Nation’s waters”. The Act establishes the basic structure for regulating point source discharges of
pollutants into the waters of the United States through the National Pollutant Discharge Elimination System (NPDES). This
permitting program can be credited with the significant reductions in polluted discharges from industry, wastewater, and other
pollution sources that enter water resources via a discrete point source. The NPDES program sets pollutant discharge limitations based on state and federal pollutant limits and water quality standards set by the state. Responsibility for implementation
of the NPDES program is delegated to the state agencies, namely the Ohio EPA and Michigan DEQ in the TMACOG region.
While the CWA has been an effective tool for regulating point sources, it employs a less regulatory approach for addressing non-point source (NPS) pollution. While the CWA does not specifically define NPS, the term encompasses
the wide-ranging sources of pollutants that do not fall under the definition of
a point source. NPS is pollution that enters waterways by precipitation runoff
over or through the ground and includes stormwater discharges associated with
construction, industry, municipal separate storm sewer systems (MS4s), and
agriculture. Amendments to the CWA in 1987 brought sweeping regulation of
many types of stormwater through the NPDES program. However, stormwater
discharges from crop production have been explicitly exempted from these
stormwater regulations.
The Clean Water Act addresses agricultural NPS primarily through voluntary
incentive programs, grants, technical support, and watershed planning and
leaves the issue of compulsory regulation of non-point sources up to the states.
As with the other CWA programs, state agencies are responsible for the implementation of much of the CWA NPS program. In Ohio these agencies are
the Ohio Environmental Protection Agency (Ohio EPA), Ohio Department of
Natural Resources (ODNR), Ohio Department of Agriculture (ODA) and Ohio
Department of Health (ODH).

“The term ‘point source’ means
any discernible, confined and
discrete conveyance, including
but not limited to any pipe,
ditch, channel, tunnel, conduit,
well, discrete fissure, container,
rolling stock, concentrated animal feeding operation, or vessel or other floating craft, from
which pollutants are or may be
discharged. This term does not
include agricultural stormwater discharges and return flows
from irrigated agriculture”
– Clean Water Act Section 502

Agenda for Home Sewage Treatment Systems
Home sewage treatment systems that discharge to waterways can be a major source of bacteria and dissolved phosphorus, leading to public health advisories, recreational use impairment, and toxic algae blooms in the western basin of Lake Erie. On-site
sewage treatment systems that comply with today’s standards can be an effective and economical means of treating sewage, but
often are less effective as they age. Soil conditions in much of northwest Ohio and southeast Michigan have inadequate drainage, high seasonal or perched water tables, shallow bedrock, or karst bedrock formations, also reducing the treatment capability
of many systems.
Small, older communities typically were created with dense clusters of small residential lots that formed a high concentration of
treatment systems. Home sewage systems typically have a life-span of 25 to 30 years and small lots mean there is not adequate
room on the property to install an on-lot replacement system. As a result, homes in these communities are unlikely to have
home sewage treatment systems that meet current standards.

Recommended Policies for Home Sewage Treatment
Federal and State

• Recognize as established law (Ohio Revised Code 6117.51 and Ohio Administrative Code 3701-29-06) that an occupied
structure such as a residence or a business is required to tap into the public sanitary sewer if it is considered “available and
accessible.” The default distance for connection is where any part of the structure is within 200 feet of the nearest sanitary
sewer right-of-way. However, individual counties may require systems to tap-in beyond the 200-foot state requirement.
• Recognize the public sanitary sewer system as “best available technology” for sewage treatment as stated in OAC 3745-4207. Where sanitary sewers are available and accessible, existing home sewage treatment systems shall be abandoned in favor
of connecting to the public sewer and proposed structures shall be required to connect to the sewer.
• Discourage legislation that allows individual properties to opt out of the sewer tap requirement. Opt-outs challenge the
financial viability of a public sewer system and may make extension of the sewer to the area cost-prohibitive to other
residents.
• Use the 208 Plan boundaries proactively to inform builders and homeowners of facility planning areas where they may be
required to tap into sewers in the future.

Regional

• TMACOG recommends requiring inspections of septic systems upon transfer of real estate.
• TMACOG supports enforcement of regulations currently implemented by local health departments which require all sewage
treatment systems to have an Operation and Maintenance Permit as required in Ohio Administrative Code 3701-29.
TMACOG further encourages local health departments to consider funding and implementation of Operation and
Maintenance programs a priority.
• TMACOG recommends support for educational programs that teach homeowners how to safely maintain a home
sewage treatment system.
• Septic tanks or individual household sewage treatment systems should not be permitted for new subdivisions within a facility
planning area boundary. New subdivisions should connect to public sewers and be served by the facility planning area’s
designated wastewater treatment plant.

Funding

https://www.epa.gov/
cwa-404/clean-wateract-section-502-generaldefinitions
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• TMACOG supports financial assistance to homeowners based on economic need for sewer taps, repair, or replacement of
sewage treatment systems.
• The state should provide funding for county health departments to update and digitize information on septic systems. Very
few county health departments have current and complete information on septic systems and most records are still on paper.
Health departments will need financial assistance to establish complete electronic records of existing systems and utilize
computer mapping technology to manage them effectively.
• TMACOG encourages funding for health districts to implement programs to inspect home sewage treatment systems to
ensure their proper operation and to identify necessary repairs to protect water quality, human health, and the financial
interest of existing and prospective homeowners.
• Restore funding to the sewer Rotary Fund to help pay for sewers in agricultural areas. The purpose is to eliminate existing
water quality problems without requiring unserved parcels to pay tap-in fees.
• TMACOG recommends priority financial assistance to local jurisdictions to fund construction of sewer extensions including
the cost of sewer laterals, based on financial need and degree of watershed impairment.
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